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Re: Submission in regards to DA 57/2008 Miners Estate. 

 

Cases: Australian Lifestyle Corporation Pty Limited v Wingecarribee Shire Council [2008] 
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 Platino Properties Pty Limited v Lane Cove Council [2008] NSWLEC 288 

 Tresize Investments Pty Limited v Albury City Council [2007] NSWLEC 686 

 Wygiren v Kiama Municipal Council and Anor [2008] NSWLEC 1233 

 

Summary 

The proposed Miners Estate, DA 57/2008, proposed for Lot 121 DP 568222, 60 Skellatar 

Stock Route Muswellbrook, must be denied development consent by Muswellbrook Shire 

Council for reason that the development is contrary to, inconsistent with and antipathetic to 

the objectives of the 7(L2) (Environment Protection General (Urban Buffer) Zone) of the 

Muswellbrook Local Environmental Plan 1985 [MLEP 1985] zone., and further,  

that the development is prohibited within, contrary to, inconsistent with and antipathetic to 

objectives of the RU1 Primary Production Zone of the Draft Muswellbrook Local 

Environmental Plan 2008 [MLEP 2008]. 

 

Overview of Muswellbrook Shire 

1. There are three urban areas in rural Muswellbrook Shire, in the East the main 

town of Muswellbrook (pop 12,000 2008 est.) and in the West the villages of 

Denman (pop 2,000 est.) and Sandy Hollow (pop 250 est.), 

2. The unique individual character of the three urban areas is maintained through 

separation of the respective urban areas,  

3. by an extensive open cut Mining landscape between Muswellbrook and Denman 

to the East of the Hunter River,  

4. extensive Agricultural and Environmental Protection (Scenic) zones between 

Denman and Sandy Hollow, and 

5. between Muswellbrook and Sandy Hollow, to the west of the Hunter River the 

MLEP 1985 Primary Production (Rural Zone R1a) and Environmental Protection 

(Scenic) Zone (Zone 7(d)) landscape is being rapidly replaced by an extensive 
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and more intensive style of open cut mining than that which exists between 

Muswellbrook and Denman.  

MINERS ESTATE LOCATION MAP 

 

Developers 
Description 
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6. Muswellbrook is a mid-sized rural town that has many of the characteristics of a 

fringe city suburb – a concentration of housing commission and commercially 

developed residential estates, government, health, education, police, justice, 

penitentiary, defence, industrial, commercial, transportation and other population 

services, multiple alcohol outlets, clubs, hotels, motels, takeaway food 

establishments, neighbourhood shops, prostitution and substance abuse, 

7. Muswellbrook's older buildings have been largely replaced with post 1950s 

architecture.  There is a large district high school, three large state run primary 

schools, a catholic primary school and a smaller independent primary school, a 

PCYC, Hospital, Rehabilitation and Community Health facilities, nursing homes, 

numerous childcare services and numbers of isolated sports fields. 

8. Contrastingly, Denman retains a distinctly rural character with a single main street 

consisting, almost entirely unchanged, of Heritage buildings of timber construction 

dating from the early 1900's.  It provides significant tourism (vineyards & equine) 

health, part-time police and agriculturally based industrial and commercial 

services.   

9. Denman Shire Council was amalgamated with Muswellbrook Municipal Council in 

approx 1978, 

10. Denman has a large recreation area consisting of a golf course, football oval, 

swimming pool and indoor sports centre.  There are two primary schools, one 

state run, one catholic, 

11. Sandy Hollow is a small agricultural service hamlet consisting of a single 

combined store, takeaway food and fuel outlet, a hall, hotel and primary school.  It 

is the gateway to the Goulburn River National Park, vineyards and equine 

establishments.  The majority of buildings are adapted from pre-1930's timber 

construction, 

 

Identification of Site Zoning MLEP 1985 

12. Muswellbrook has a limited area of Zone 7 (L2) (Environment Protection General 

(L2) [Urban Buffer] Zone) separating urban type environments from Primary 

Production and Mining and Industrial land uses (as in the Muswellbrook L2 Zone) 

(Part MLEP 1985 Shown next page top). 

13. The proposed Miners Estate is located within the Zone 7 (L2) (Environment 

Protection General (L2)  [Urban Buffer] Zone) 

 

Transition from MLEP 1985 to MLEP 2008 

14. The narrow buffer zone between the competing land uses in MLEP 1985 is being 

replaced in this instance by the RU1 (Rural – Primary Production) and 

Environmental Management (E3) Zones in the Draft Muswellbrook LEP 2008 

[MLEP 2008 Shown next page].  

15. the RU1 (Rural – Primary Production) and Environmental Management (E3) 

Zones in the Draft Muswellbrook LEP 2008 further restrict the land uses and 

developments that were permissible on land previously zoned 7 (L2) 

16. The Public Exhibition and submission period of MLEP 2008 has concluded and 

Gazettal of MLEP 2008 is imminent. 

  

Identification of Site Zoning MLEP 2008 

17. The proposed Miners Estate is located within the Zones RU1 (Primary Production) 
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and E3 (Environmental Management) of MLEP 2008,  

18. The development of MLEP 2008 deliberately constrains the land use available for 

the subject site, [MLEP 2008 Shown next page below]. 

 
ZONING MLEP 1985 

ZONING MLEP 2008 

Application Site 

Ramrod Creek 

E3 

Application Site 

IN1 

SP2 

RU1 

PRIMARY 
PRODUCTION 

ZONE 

INFRASTRUCTURE 

SEWAGE TREATMENT 

PLANT 

GENERAL INDUSTRIAL ZONE 

ENVIRONMENTAL 
MANAGEMENT 

ZONE 

GENERAL 
RESIDENTIAL 

LARGE LOT 
RESIDENTIAL 

RU1 PRIMARY 
PRODUCTION 

ZONE 

PRIMARY 
PRODUCTION 

ZONE 



Submission relating to DA 57 of 2008/ "Miners Estate" /Skellatar Stock Route, Muswellbrook 

Submission by Wybong Action Group Inc.  5 | P a g e  
 

 

AERIAL PHOTOGRAPH - SITE 

 

The Site 

19. The site is located on the southern side of Skellatar Stock Route, approximately 

500 metres east of Sydney Street. 

20. The site is used primarily for grazing of cattle and horses.  

21. The land is predominantly cleared with a number of Aboriginal Heritage and 

hollow bearing Remnant Woodland Trees located on the upper plateaux with a 

herbal layer beneath consisting of a mix of weed and grass species.  
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PARA 18-21 SITE PHOTOGRAPHS 

 

22. The existing condition of the rural visage of the Environment Protection General 

L2 [Urban Buffer] Zone is shown in the photographs above noting the absence of 

any buildings or urban style improvements in the zone and notable absence of 

man-made intrusions into the skyline when the land is viewed from roads or other 

public places. 

23. Within the western extremity of the Environment Protection General L2 [Urban 

Buffer] Zone is Ramrod Creek, its riparian zone and environs. 

 

The Physical Layout of the Miners Estate (as stated in the application) 

24. The Miners Estate is to be located along the top of the ridgeline south of Skellatar 

Stock Route.  

25. The purpose of the Miners Estate is stated as 'intended to provide "temporary 

accommodation for people involved in the Mining Industry in the local area"'  

26. The Miners Estate includes the erection of 16 two storey and 3 single storey 

accommodation blocks, a Mess Hall and recreational facility for 400 persons with 

attached Manager’s accommodation and two free standing laundry Blocks, all 

prefabricated (as opposed to relocatable),  

27. The Miners Estate layout is shown below, 
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28. There are sixteen (16) two-storey accommodation blocks of 24 motel rooms each 

with air-conditioning and ensuite surrounded by a full veranda that provides an 

outdoor communal relaxation area and shade, and 

29. Three (3) single storey blocks of 6 motel rooms each with air-conditioning and 

ensuite to each room surrounded by a full veranda that provides an outdoor 

communal relaxation area and shade.   

30. The amenities building will contain a kitchen, dining area (mess hall), provision for 

service of alcohol and recreation facilities capable of serving 400 persons.  

31. A manager’s office and accommodation will be attached to the amenities building.  

32. There will be a total of 402 rooms. 

33. The proposal includes provision of 406 parking spaces. 

34. On the southern side of Skellatar Stock Route, adjoining amenities, alcohol 

service and dining areas is proposed a 4 bay bus terminal to allow for buses to 

provide transport to and from the work sites at change of shift times.  

35. There will be footpaths linking the bus terminal, the car parks, the accommodation 

blocks, laundry blocks and the amenities/dining area.  

36. The Miners Estate will contain extensive site landscaping along with the planting 

of a vegetation screen between the development and the adjoining Council 

Sewage Treatment Plant, 
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37. The Miners Estate is proposed consequent to the developer's perception of 

demand for accommodation existing within Muswellbrook for short to medium term 

accommodation of mine workers.  

38. The developer intends that the facility will remain in use for an indeterminate 

period beyond the construction period of Anvil Hill Mine (36 months) to cater for 

the future perceived demand for temporary accommodation associated with 

people working within the Coal and related industries and is seeking minimum 10 

year renewable consent for operation of the Miners Estate which will become 

established as a permanent operation in the mind of the Community, 

 

Applicants Description of the Operation of the Miners Estate 

39. Contracted Management will be responsible for all accommodation bookings and 

allocations including timetabling for shift workers, daily cleaning and maintenance 

of all occupied rooms, providing and maintaining leisure facilities and catering, 

40. The developer expects that workers who are starting a shift will walk from their 

accommodation block (or amenities building) to a bus which will leave to arrive at 

the mine site before the start of a shift. The bus will then wait for workers who are 

completing their shift, before returning to the terminal at the Miners Estate 

Muswellbrook Village. 

41. The developer expects that as all residents are in the process of changing shifts 

during the times buses are using the terminal, there should not be any movement 

of traffic in and out of the driveways 

 

PROXIMITY TO OFFENSIVE INDUSTRY 

42. Abutting the northern end of the Environment Protection General L2 [Urban Buffer] 

Zone, in Zone 5(a) Special Uses A, is the Muswellbrook Sewerage Treatment 

Works and Animal Impounding Facility. 
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LOCATION OF SEWERAGE TREATMENT WORKS AND MINERS ESTATE 

 

43. The Muswellbrook Sewerage Treatment Works uses a series of ponds that are 

open to the atmosphere for the treatment of sewerage and other waste water that 

is then reticulated for non-domestic commercial use. 

44. Odours are emitted from this site which is licensed as an Offensive Industry. 

45. On several occasions per year strong offensive odours are emitted and detected 

for distances of up to several hundred metres from the site including within the 

proximate residential area of the South Muswellbrook Housing Commission Estate 

including Sydney Street, Denman Road, Skellatar Stock Route, Dalwood Place, 

Wollombi Road, Clarence Place, Tamar Way, Tocal Way, Rose Way, Valley Way, 

Glenbawn Place, Jersey Place, Allyn Way, Dangar Place, Wybong Way, Tobruk 

Avenue, Coral Street, Reef Way and Pacific Way. 

46. Odour results of the existing sewerage treatment plant provided to Muswellbrook 

Shire Council as part of a report commissioned by the Council into a sewerage 

plant upgrade (contained in the same file as the subject Development Application) 

are shown in the map above noting the correlation of the above named streets 

with a rating of 5 or more odour units. 

 

ASSESSMENT OF PROPOSED MINERS ESTATE AGAINST MLEP 1985 

47. The applicants location map identifies the proposed development as a "Proposed 

Miners Estate" 

48. The applicant states that it "is seeking Council consent to develop land at Lot 121 

DP 568222, Skellatar Stock Route, Muswellbrook for the purpose of erecting a 
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Relocatable Home Hostel Site” to provide temporary short to medium term 

accommodation 

49. Short to medium term accommodation is defined by the applicant to be a period of 

10 years renewable on further application 

50. the proposed development is also described by the developer as a relocatable 

home hostel site that is a site used for the purpose of the erection, assembly or 

placement of cabins for temporary accommodation by tourists or construction 

industry workers  

51. the use of the definition "relocatable home hostel" is disputed as each individual 

prefabricated unit is in fact a multi-dwelling use component of a larger multi-

dwelling block. 

52. the development of a relocatable home hostel however is permissible ONLY with 

consent of the Council vide [Column 4 Only with development consent] to Zone 

No 7 (L2) (Environment Protection General “L2” [Urban Buffer] Zone) as shown in 

Clause 8 of MLEP 1985. 

53. Clause 8(4) of the LEP provides that except as otherwise provided by this plan, 

the council shall not grant consent to the carrying out of development on land to 

which this plan applies unless the council is of the opinion that the carrying out of 

the development is consistent 

54. (1) with the objectives of the zone within the development is proposed to be 

carried out. 

55. The objectives of the zone are: 

56. (a) to establish around the town of Muswellbrook a protective buffer of an 

essentially rural character, which will separate the town from future surface 

mining activity outside the zone and not require additional protective 

measures in the event of expansion of existing mines within the buffer, 

57. (b) to accommodate development of a rural character or associated with 

rural uses, or development which requires a location close to the town of 

Muswellbrook, provided that development will not adversely affect other 

development within Muswellbrook or within this zone, and will not be 

adversely affected itself by mining development outside the buffer, 

58. (c) to enable the future construction of a railway and a highway deviation, 

and to ensure that development does not foreclose these options, and 

59. (d) to encourage development that will provide or maintain an appropriate 

rural setting for the town of Muswellbrook. 

60. We (Wybong Action Group) an objector, contend that the proposed development 

is inconsistent and antipathetic to the achievement of each of the zone objectives. 

61. As to objective (a) the protective urban buffer at the western end of the town of 

Muswellbrook which is essentially rural character will be diminished by the siting of 

the proposed development within the buffer zone and dominating the buffer zone 

from its location at the top of the buffer zone ridge.  It will visually join the town 

from a large number of vantage points to the Thomas Mitchell Drive Industrial 

Estate and surface mining activity of Mt Arthur North defeating the objectives of 

the buffer zone and requiring additional measures to delineate the town from the 

heavy industry and mines west of the buffer, 

62. The introduction of this sizeable number of high density residential dwelling units 

(20 plus buildings, 402 units) and associated mess and laundry buildings, 

infrastructure and services would result in the establishment a new high-density 
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urban area (higher density than exists at any other location in the entirety of the 

Shire) with a floor-space ratio that exceeds any other development within the 

Shire in a location which is designated in both LEP 1985 and draft LEP 2008 as 

forming the green belt between the urban centre of Muswellbrook and its 

surrounding heavy industry and open cut mines. 

63. the proposed Miners Estate development as it is labelled by the applicant 

introduces into a non-urban area an urban form which is wholly inconsistent with 

present and future planning of the area; 

64. The roadworks necessary to upgrade the intersection to the RTA’s requirements 

would result in an 11 metre road width in front of the site for approximately 250 

metres instead of the two-lane, rural road that currently exists. This increased 

width of road would be combined with the development and infrastructure lighting 

and other upgrade works would combine to make a person realise that there is 

something different, something urban, in the otherwise non-urban area. 

65. Lighting will emit from either 293 to 402 separate dwellings, the other buildings on 

the site, the internal street lighting and pedestrian path lighting, creating in the 

current unlit environment lighting that is characteristic of an urban area. Such 

lighting will create a twinkling, Christmas tree lights effect on a prominent hill.  

66. the signage demanded for the proposed development at the entranceway is more 

consistent with an urban area than a buffer zone 

67. the proposed 2m chain mesh security fence and perimeter lighting surrounding the 

proposed development at the entranceway is more consistent with an industrial 

area than an urban-rural buffer zone. 

68. the landscaping will itself result in a change in the character of the site, the 

balance between open space and vegetation, which is achieved currently in the 

rural break/green belt between the established urban and mining area, is not 

achieved with the proposed development, due to the applicant’s attempt to hide 

the visual impact of a high density residential development in a rural locality.  

69. the visual impact of the new dwellings will be greater than is currently stated and 

the proposed landscaping is merely a “mask” disguising an inappropriate scale of 

development, a high-density urban form in a rural setting.  

70. the fundamental aspects of the site’s current character, as well as its future 

character, as described in MLEP 1985 and draft MLEP 2008, is that it is not part of 

an urban area but rather is part of a landscape and visual buffer between the 

urban area of Muswellbrook and its surrounding open cut coal mines and 

industrial area and is for purposes of primary production. 

71. The site is also part of a landscape conservation zone where native landscape 

predominates over built urban form. 

72. The insertion into the site of a high-density development, comprising more than 20 

buildings and acres of car parking, associated roads and paths, infrastructure and 

services, together with the consequential upgrade of Skellatar Stock Route at the 

site’s entrance and intersection with Denman Road to cater for the traffic 

generated by the development, will permanently affect the character of the site.  

73. The site will become urban in character and, in so doing, will be inconsistent with 

the planning principles, actions and outcomes in the Regional Strategy, MLEP 

1985 and draft MLEP 2008. 

74. Although the applicant has endeavoured to design the buildings, to locate them 

and to place landscaping around them, to minimise their obviousness and 
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intrusiveness in the landscape, the fact remains that a high-density urban area will 

be inserted in a location where State and local planning have consistently and 

persistently determined that an urban area should not be located. 

75. The buildings will not be invisible; they will be able to be viewed, to different 

extents, from different vantage points around the locality. The views of buildings 

on the site from different vantage points, even though the actual buildings viewed 

will differ from different vantage points, will combine in the viewer’s perception to 

describe the development being viewed as an urban development. 

76. From some vantage points, such as along Skellatar Stock Route proximate to the 

site, the number of dwellings, their proximity to one another, and the associated 

roads, paths and facilities, will read more obviously as an urban form. The 

landscaping proposed will not wholly screen the built form. Indeed, by its 

ornamental garden nature, its locational relationship to dwellings to be screened 

and the density of plantings, the landscaping corroborates a conclusion of urban 

form.  

77. The setback from the road does not negate a conclusion that the development is 

urban in character - it is a lesser setback than exists in the R5 zone on that same 

side of Ironbark Road which it adjoins. 

78. The proposed "Miners Estate" development is also not just a static collection of 

buildings; it is an area in which residents of the "Miners Estate" development will 

live, staff will work, and service providers and tradesmen will come and go. It will 

generate activity and movement that is more typical of a high density suburban 

area than a buffer zone. 

79. One manifestation of this activity and movement will be traffic generated by the 

development. As a consequence of the increased traffic to be generated by the 

development, Council and RTA require the intersection of the site’s entrance with 

Skellatar Stock Route and Denman Road to be significantly upgraded. 

80. The 11m road width and bus bay area's required, the lighting of the bus bay area 

and the road and bus bay design, will all signify that the development the 

improvements serve is of a size and intensity different from all other residential 

dwellings in the locality. 

 

Skellatar Stock Route – Denman Rd Intersection 
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St Marys Estate – Ironbark Road / Osborn Avenue / Skellatar Stock Route Roundabout 
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81. The traffic actually using the road and bus bays, including the vehicles of 

residents, public and charter buses, the development’s courtesy bus, vehicles of 

staff, visiting professionals and other service providers, delivery vehicles and 

tradesmen’s vehicles, will provide on-going indicators of the urban development 

on the site. 

82. The lighting of the intersection, the internal driveways and paths, and the 

dwellings will be visible to varying degrees from different vantage points. The 

description of twinkling Christmas tree lights - of lights alternating between visible 

and non-visible, as the viewer’s position moves, lights are turned on and off and 

as vegetation moves - is evocative of the likely effect of the lights of the 

development. The point is that little or no lighting currently exists on the site or 

surrounding lands and the development will introduce extensive and intensive 

lighting to the site and, by its density and proximity of lights to one another, it will 

have a different character, more consonant with an urban area. It is another 

indicator of the site containing an urban area. 

83. The development will have signage. It will be large and visible signage 

announcing the development.  The viewer would understand that the development 

announced by the signs and accessed by the significant intersection is of a size 

and intensity different to the all other properties, in the locality. 

84. There can be no doubt that once built, the wider community will know that a high 

density urban area, created by the "Miners Estate" development, is located on the 

site within the buffer zone.   

85. As to objective (b) To the casual observer using the Denman Road, Thomas 

Mitchell Drive or passing along Ironbark Road the development will present as a 

high density urban development due to the high perimeter fence, signage, 

significant roadworks, high density of two storey buildings, lighting, internal roads, 

and extensive landscaping proposed for the development envelope as previously 

discussed.  

86. Due to the extensive and long term alteration of the existing environment, scale of 

buildings, scale of site works, intention for occupation for ten years plus, neither 

the appearance nor the actuality of the Miners Estate can be described as a 

temporary development [noting that temporary use is defined in S2.6A (2) of 

MLEP 2008 as "for a maximum period of 28 days (whether or not consecutive 

days) in any period of 12 months."] 

87. The proposed development is designed and promoted as a 'full service' and self 

contained development for an entire workforce and as such by design the 

proposed development does not require a location close to the town of 

Muswellbrook other than so as to cheaply utilise the urban electricity, water and 

sewage infrastructure within the town (without contribution as identified in the 

report to council dated 5 November 2008).   

88. It is clear from the developers description of the daily operation of the 

development that the village itself will provide for the total day to day needs of the 

occupants of the village and that the temporary and transient residents will not of 

any necessity integrate into the township.  

89. The proposed development will adversely affect other development within 

Muswellbrook, discouraging investment in expansion of permanent motel 

accommodation space and new one to 2 bedroom public rental accommodations.  



Submission relating to DA 57 of 2008/ "Miners Estate" /Skellatar Stock Route, Muswellbrook 

Submission by Wybong Action Group Inc.  16 | P a g e  
 

90. The proposed development being assembled on site from prefabricated modules 

delivered from interstate will not add to the skills or employment base within the 

Shire to the same extent as permanent structures constructed on a similar site. 

91. As to objective (c) the development will not prevent the future construction of a 

railway and a highway deviation for the town of Muswellbrook and will not 

foreclose these options.  

92. As to objective (d) the development prevent and eliminates the maintenance of 

an appropriate rural setting for the town of Muswellbrook as discussed in relation 

to objective (a) above.  

93. At clause 11 general principles - Development in rural and environment 

protection zones of the LEP Council in determining any application for the 

carrying out of development on land within Zone No 7 (L2) must relevantly have 

regard to the following: 

94. (i) whether it is of a type compatible with the maintenance and enhancement, as 

far as is practicable, of the existing rural and scenic character of the Shire of  

Muswellbrook, 

95. As stated and for the reasons above (Para 61 to 92) the proposed development is 

of a type that is wholly incompatible with the maintenance and enhancement, as 

far as is practicable, of the existing rural and scenic character of the Shire of 

Muswellbrook. 

96. (ii) whether it will materially reduce the agricultural production potential of 

the land or of adjoining land,  

97. The development site is one of only 2 remaining rural parcels at this location and 

both of these properties indicate the agricultural activity of grazing. The 

development will materially reduce the agricultural production potential of the land 

and adjoining land especially when such a substantial proportion of the land will 

be occupied by the development to the exclusion of agricultural activity.  

98. (iii) its affect on existing or likely future mining proposals and the affect of 

those proposals on the proposed development, 

99. the development will not be adversely affected by mining development outside the 

buffer but will more likely adversely affect other development within Muswellbrook 

as discussed above in relation to investment in permanent motel accommodation 

and one and two bedroom rental accommodation for public use. 

100.  (iv) whether it will create or worsen soil erosion potential,  

101. Due to the amount of roof area and sealed ground area and capacity limitations of 

dispersal and storage systems there is potential for significant worsening of the 

transfer of silt to the Hunter River during high rainfall events when the developer 

indicates that waters will discharge across the site to Ramrod Creek and 

associated dams. 

102. (v) whether adequate utility services and community facilities will be 

available to the land and its future occupants or the land will be capable of 

accommodating on-site disposal of domestic waste and the provision of a 

domestic water supply, including a fire-fighting capacity, 

103. Various utility services are available near the site but all require extension to 

service the site. 

104. (vi) whether it will create demands for unreasonable or uneconomic 

provision or extension of services by the council, 
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105. The nature of the development is such that unreasonable demands for Councils 

extension and upgrade of sewerage, water and road upgrades are eventuating 

earlier than otherwise required. 

106. (vii) whether it will generate significant additional traffic or create or 

increase a condition of ribbon development on any road, relative to the 

capacity and safety of the road, 

107. Such significant amount of traffic will be generated by the site as to warrant 

complete reconstruction of Skellatar Stock Route to a 7 metre sealed roadway 

with footpath and kerb construction for a distance in excess of some 250 metres, 

reconstruction of the main Denman Road intersection, construction of an 11 metre 

wide roadway incorporating 4 bus bays adjacent to the site and reconstruction by 

council of the remainder of Skellatar Stock Route including a roundabout already 

completed at the intersection with Osborn Avenue at St Marys Estate. 

108. (ix) whether the development incorporates adequate drainage measures, 

including sediment and waste control, and prevention of the uncontrolled 

flow of water across the land or adjoining land, 

109. The development requires the flow of high rainfall event stormwater to be directed 

into Ramrod Creek and associated dams across adjoining land. 

110. (x) whether, on the basis of information available to the council, adequate 

assessment has been made of the likely impact of the development on 

identified items of Aboriginal  heritage value, and whether reasonable steps 

have been taken to determine whether any other aboriginal relics are likely 

to be affected by the development, 

111. 11(c) where the proposed development is or includes the erection of a 

building: (i) whether the building will be sited and designed, and be of an 

appropriate scale so as to maintain, in the opinion of the council, the rural 

character of the locality, minimize disturbance to the landscape through 

clearing, earthworks, access roads, the use of platforms or stilts or other 

construction measures and generally fit into its environment to the 

maximum extent consistent with its being sited to minimize flood and 

bushfire hazards, 

112. As discussed above (Para 61 to 92) the buildings are of such scale and 

dimension, intensity of occupation and intensity of co-location to constitute a high 

density urban built form wholly inconsistent to the objective of maintaining the rural 

character of the locality. 

113. (ii) whether the building will intrude into the skyline when viewed from roads 

or other public places, 

114. As discussed above (Para 61 to 92) the buildings are of such scale and intensity 

to constitute a high density urban built form wholly inconsistent to maintain the 

rural character of the locality.  When viewed from a distance along Bengalla Link 

Road Extension to Wybong Road, Roxburgh Road, Thomas Mitchell Drive, 

Denman Road and from Skellatar Stock Route the buildings, structures and 

lighting will intrude into the skyline above the site. 

115. (iii) whether the building will be sited in relation to the boundaries of the 

land on which it is to be erected, to existing buildings on that land or on 

adjoining land, and to potential building sites on adjoining land, in order 

that, in the opinion of the council, an over concentration of buildings will be 
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avoided, and that the overall pattern of building development will maintain 

the rural character of the locality, 

116. As discussed above (Para 61 to 92) the layout of the development concentrates 

an assembly of buildings in a small area and will create the impression and the 

reality of high-density urban living. 

117. (iv) the possibility of landscaping the curtilage of the building so as to 

lessen the impact of that building on its natural or rural setting, 

118. As discussed above the landscaping itself will add to the perception of high-

density urban development and will perceptibly differ markedly from any nearby 

rural landscape.  

119. Clause 18 Special requirements—Zone No 7 (L2) 

120. (1) In determining any development applications in relation to land within 

Zone No 7(L2), the council shall have regard to:(a) the general objective of 

restricting development within the zone so as to provide a visual and noise 

buffer between the town of Muswellbrook and land on which mining is or 

may be carried out, 

121. As discussed above (Para 61 to 92) the proposal is an overdevelopment of the 

site from open space to high density urban development that will contribute noise 

to nearby residences and reduces or eliminates completely the existing visual and 

noise buffer provided by the site in its current form whilst creating a visual 

impedance and noise source. 

122.  (b) whether the development the subject of the development application is 

likely to be visible from any land within Zone No 2 (a), 2 (b), 2 (c), 5 (a), 6 (a) 

or 6 (b) within the town of Muswellbrook and, if so, the extent to which the 

development may need to be screened by landscaping or other means, 

123. Given the local topography of the site and surrounding the site it is likely that the 

development site will be visible from land within Zone No 2 (a) nearby to and 

adjacent to the site 

124. (c) whether the development is likely to create noise, or be affected by noise from 

mining, and the means available to minimize either effect,  

125. Whilst the development itself will not be affected by noise from mining to any 

greater extent than nearby residential areas are already impacted the 

development itself compounds the noise exposure as it will in itself become a 

source of noise to the nearby residential areas.  Noise will emanate from the open 

communal veranda's surrounding each of the accommodation blocks, from the 

open stairwells at each end of the two storey accommodation blocks and from 

Miners estate residents as they move between buildings, dining, alcohol service,  

entertainment and transport facilities at all hours of the day and night. 

 

 SOCIAL AND ECONOMIC IMPACT ASSESSMENT 

126. Whilst the demand for accommodation in Muswellbrook is high it has not had an 

adverse affect on the cost of rents in that the average weekly rental costs in 

Muswellbrook are below the Hunter and State averages and although In Council’s 

Social Plan 2005-2010 the availability and affordability of rental accommodation 

was raised as major issue it is repeatedly and ultimately shown that the cost of 

rental accommodation within Muswellbrook was lower that the Hunter and State 

averages. 
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127. Despite the anecdotal and unsupported evidence of the applicant there is no 

evidence of a current shortage of rental accommodation in the Muswellbrook Shire 

for or due to transient mine workers, 

128. "The annual real change in rental accommodation costs for 2br units (the most 

commonly available rented accommodation to transient mine employees) has 

been + 0.7% to March 2008" (Hunter Valley Research Foundation June 2008. 

129. Also, contradicting the applicants unsubstantiated assertions of an ongoing 

housing shortage in the Muswellbrook Shire, housing prices in the Upper Hunter 

Region are reported to be competitive as "a much lower level of gross income is 

required to purchase housing in the Upper Hunter Shire and Muswellbrook LGAs 

than in the Hunter, Singleton or Sydney. While entry into home ownership is 

substantially harder for those without equity, home ownership is significantly more 

affordable in the Hunter and Upper Hunter compared to Sydney. Furthermore, 

cheaper housing provides the opportunity to attract and retain skilled workers from 

metropolitan areas (Hunter Valley Research Foundation June 2008) 

130. The town has a shortage of health professionals with appointment delays to 

consult doctors extending to some three or more weeks whilst regionally many 

surgeries have close their books to new patients. 

131. The Muswellbrook District Hospital provides rudimentary emergency services with 

its main function being an aged and infirm hostel.  Emergency and urgent cases 

are routinely airlifted or transferred by ambulance to hospitals in the Newcastle 

and Sydney areas. 

 

CONCLUSION 

 

132. Part 2 – General restrictions on development on land 

 8 Zones and development control table 

 (1) For the purposes of this plan, land to which this plan applies shall be within a 

zone specified hereunder if the land is shown on the map in the manner specified 

hereunder in relation to that zone: 

 Zone No 7 (L2) (Environment Protection General "L2" [Urban Buffer] Zone)--

coloured orange with red edging and lettered "7 (L2)". 

 (2) The objectives of a zone are set out in the Table to this clause under the 

heading "Objectives of zone" appearing in the matter relating to the zone. 

 (3) Except as otherwise provided by this plan, in relation to land within a zone 

specified in the Table to this clause, the purposes (if any) for which:  

  (a) development may be carried out without development consent, 

  (b) development may be carried out:  

   (i) only with development consent but where that consent cannot be 

refused, and 

(ii) subject to such conditions as may be imposed under section 91 of 

the Act, 

  (c) development may be carried out only with development consent, and 

  (d) development is prohibited, 

 are specified under the headings "Without development consent", "Subject to 

conditions", "Only with development consent" and "Prohibited", respectively, 

appearing in the matter relating to the zone. 

 (4) Except as otherwise provided by this plan, the council shall not grant consent 
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to the carrying out of development on land to which this plan applies unless the 

council is of the opinion that the carrying out of the development is consistent with 

the objectives of the zone within the development is proposed to be carried out. 

133. Zone No 7 (L2) (Environment Protection General (L2) (Urban Buffer) Zone)  

 1 Objectives of zone 

  The objectives are:  

  (a) to establish around the town of Muswellbrook a protective buffer of an 

 essentially rural character..., 

  (b) to accommodate development of a rural character or associated with rural 

uses, or development which requires a location close to the town of Muswellbrook, 

provided that development will not adversely affect other development within 

Muswellbrook or within this zone, and will not be adversely affected itself by 

mining development outside the buffer, 

 (d) to encourage development that will provide or maintain an appropriate 

rural setting for the town of Muswellbrook. 

 3 Subject to conditions Dwelling-houses on parcels of land not less than 40 

hectares in area 

 4 Only with development consent - relocatable home or hostel site; 

134. Muswellbrook Local Environmental Plan 1985 

 Part 1 – Preliminary 

 5 Interpretation 

 "relocatable home hostel site" means a site used for the purpose of:  

 (a) placing movable dwellings (as defined in section 289E (1) of the Local 

Government Act 1919) for permanent accommodation by tourists or construction 

industry workers, or 

 (b) the erection, assembly or placement of cabins for temporary accommodation 

by tourists or construction industry workers. 

135. The proposed development does not constitute a relocatable home hostel as 

defined above for reason of the permanent, immoveable and multi-dwelling nature 

of the prefabricated component structures to be erected on the site, the stated 

function of the site as a Miners Estate (not predominantly tourism or construction 

workers), the intensity of the physical co-location, high density occupation and 

excessive floor-space ratio of the proposed development that is out of character 

not only with the zoning of the area as a rural buffer zone but also out of character 

in terms of scale and population density with any other site in the Shire excluding 

St Helliers Correctional Centre. 

136. the development is a development that is inappropriate and inconsistent with the 

objectives of the zone because;   

(1) It is counter to the objectives of the zone, 

(2) it removes the protective buffer of an essentially rural character which separates 

the town from mining related activity, 

(3)  it will require additional protective measures to re-establish the rural buffer, 

(4) it is not a development; 

i. of a rural character,  

ii. or associated with rural uses 

iii. or development which requires a location close to the town of Muswellbrook 

iv. that will provide or maintain an appropriate rural setting for the town of 

Muswellbrook, 
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v. that will adversely affect other developments within Muswellbrook through 

noise and loss of visual amenity, increased vehicle traffic, noise generation, 

encouragement of transitory employment and 

vi. curtailing investment expansion in permanent rental and motel 

accommodation. 

137. Under, Part 2 – General restrictions on development on land, Section 8 Zones and 

development control table, subsection (4) –  

i. Except as otherwise provided by this plan, the council shall not grant consent 

to the carrying out of development on land to which this plan applies unless 

the council is of the opinion that the carrying out of the development is 

consistent with the objectives of the zone within the development is proposed 

to be carried out. 

138. The Muswellbrook Local Environmental Plan 1985 leaves no ambiguity and clearly 

indicates that as the carrying out of the development is NOT consistent with the 

objectives of the zone within which the development is proposed to be carried out 

Council SHALL NOT grant consent. 

139. Draft Muswellbrook LEP 2008 

 2.3 Zone objectives and land use table [compulsory] 

 (1) The Table at the end of this Part specifies for each zone: 

  (a) the objectives for development, and 

  (b) development that may be carried out without consent, and 

  (c) development that may be carried out only with consent, and 

  (d) development that is prohibited. 

140. Zone RU1 Primary Production 

  1 Objectives of zone 

  • To encourage sustainable primary industry production by maintaining and 

 enhancing the natural resource base. 

  • To encourage diversity in primary industry enterprises and systems 

 appropriate for the area. 

  • To minimise the fragmentation and alienation of resource lands. 

  • To minimise conflict between land uses within the zone and land uses within 

 adjoining zones. 

  • To protect the agricultural potential of rural land not identified for alternative 

 land use, and to minimise the cost to the community of providing, extending 

 and maintaining public amenities and services. 

  • To maintain the rural landscape character of the land in the long term. 

  • To protect or conserve (or both): 

   (b) trees and other vegetation, and  

   (c) water resources, water quality and wetland areas, and their  

  catchments and buffer areas, 

  3 Permitted with consent 

  4 Prohibited 

   Any development not specified in item 2 or 3 

141. From the information provided in the Development Application the proposed 

 development could only properly be considered a mixed use development under 

 the Draft Muswellbrook LEP 2008 which is a prohibited land use under the Draft 

 Muswellbrook LEP 2008 for Zone RU1.  
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142. Draft Muswellbrook LEP 2008 

 Dictionary  

 mixed use development means a building or place comprising 2 or more different 

land uses – those land uses being for multi-dwelling housing and serviced 

apartments or hotel or motel accommodation with separately located buildings 

also housing an entertainment facility, function or amusement centre and 

kiosk or neighbourhood shop, pub and restaurant with take away food and 

drink premises and a separately located passenger transport facility. 

143. From the information provided in the Development Application the proposed 

 development could only properly be considered to be of a floor-space ration under 

 the Draft Muswellbrook LEP 2008 which contravenes the allowable floor-space 

 ratio for the subject site being zoned RU1 under the Draft Muswellbrook LEP 2008. 

144. The minimum allotment size (Zone RU1-Primary Production) carrying entitlement 

 to erection of a dwelling under MLEP 2008 is 80 Ha. 

 7.5 Rural dwelling entitlements [local] 

 (1) The objective of this clause is to ensure that owners of rural land with  

 existing dwelling entitlements retain those entitlements. 

 (2) This clause applies to the following zones: 

  (a) Zone RU1 Primary Production, 

  (b) Zone E3 Environmental Management. 

 (3) Only one dwelling house may be erected on land to which this clause 

 applies, and only if the land: 

  (a) complies with the minimum lot size shown for that land on the Lot 

  Size Map [ie 80Ha], or 

145. The site of the proposed Miners Estate is 40.27Ha of which the development will 

 be concentrated to occupy approx 10 Ha. 

146. Secondary dwellings in Zone RU1-Primary Production are restricted in size to 

 under MLEP 2008: 

 S5.4 (9) If development for the purposes of a secondary dwelling is permitted 

 under this Plan, the total floor area of the dwelling (excluding any area used 

 for parking) must not exceed whichever of the following is the greater: 

  (a) 60 square metres, 

  (b) 25% of the total floor area of both the self-contained dwelling and 

  the principal dwelling. 

147. Rural workers dwellings in Zone RU1-Primary Production are restricted under 

 MLEP 2008: 

  7.3 Controls relating to rural worker’s dwellings [local] 

  (1) The objectives of this clause are as follows: 

 (a) to ensure that rural worker’s dwellings permitted on land in rural 

 zones are because of a genuine long-term need for the dwellings, 

  (b) to ensure that the erection of rural worker’s dwellings are relevant 

 to the nature of the land uses occurring on the land. 

  (2) Development consent must not be granted for the purpose of erecting  

  rural worker’s dwellings unless the consent authority is satisfied of the  

  following: 

  (a) that the existing or future uses of the land are of a nature and scale 

 that will require the ongoing employment of additional rural workers on 

 a permanent basis, 
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  (b) that the nature of the existing or future uses of the land is such 

 that, if workers would be required to live off-site, there would be a 

 significant adverse impact to the relevant agriculture or rural industry, 

  (c) that the number of proposed rural worker’s dwellings is compatible 

 with the nature and scale of existing or future uses of the land. 

148. Approval of the development proposed for 60 Skellatar Stock Route Muswellbrook 

sets a precedent for developments approved for the RU1 and E3 Zones of the 

Muswellbrook LEP 2008 that would wholly defeat the objectives set for these 

zones in MLEP 2008. 

149. We contend that the proposed development is wholly inconsistent with the existing 

and future planning for, and character of the area having regard to MLEP 1985 

and MLEP 2008. 

150. We further contend that the proposed development is unacceptable having regard 

to other matters in s 79C(1) of the Environmental Planning and Assessment Act 

1979 including: the impact of inserting what is in effect a segregated urban area 

created by the Miners Estate development into the landscape and visual buffer; 

the unsuitability of the site for such development; and the public interest in that it is 

counter to the MLEP 1985 and the draft MLEP 2008 which aim to retain and 

strengthen the separation between the urban area of Muswellbrook and the 

Industrial Areas and Open Cut Mines, and preserve the landscape character of 

the buffer in between. 

151. We contend that the draft MLEP 2008 was known to the developer at the time 

of the application, had been advertised and public submissions received, is 

certain and gazettal imminent and should be given significant weight. 

152. We contend that the statement of the assessing officer that the development may 

be defined by the assessing officer as a "relocatable home hostel" for the 

purposes of assessment under MLEP 1985 and re-defined as "tourist and visitor" 

accommodation under the draft MLEP 2008 as a falsity and a mask that is 

contradicted by the applicants description of the development as a "Miners Estate" 

and confirmed by the absence of visitor parking, prohibition of visitors, direct billing 

and reporting arrangements for all residents direct to Employers, the lack of billing, 

parking, catering or other arrangements for the accommodation of tourists, within 

the documents lodged by the applicant for the ongoing operation of the 

development. 

153. We contend that Council is directed by MLEP 1985 and MLEP 2008 to refuse 

consent to the constructions of the Miners Estate DA 57/2008 proposed for Lot 

121 DP 568222, 60 Skellatar Stock Route Muswellbrook. 

 

This is the submission of the Wybong Action Group. 
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John Shewan 

John Shewan 

President 
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